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ity, some interesting situations having arisen.14 It is submitted, 
however, that under the above theory, the constitutionality both 
of this act and of the Wilson Act is sustainable. 

B. M. K. 

INTERNATIONAL LAW-WHAT Is THE PRESENT STATUS OF 
ENEMY SHAREHOLDERS IN ENGLISH COMPANIES?--In view of the 
magnitude and extensiveness of modern commercial enterprises, it 
may seem surprising that there are very few reported cases deal- 
ing with the effect of the outbreak of the present war upon the 
rights and obligations of persons, resident in one country, who hold 
stock in corporations doing business in an enemy country. The 
absence of litigation on this question is principally accounted for 
by the fact that each of the belligerent countries has its own 
municipal law on the subject, contained in executive proclama- 
tions and statutory enactments. Occasionally, however, situations 
arise that are not specifically provided for by the municipal law, 
and then the rules of international law, such as they are, must be 
relied upon. 

An alien, not an enemy, is, of course, not prevented from 
being a stockholder in a corporation.' On the other hand, a per- 
son cannot become a stockholder after war has broken out between 
his country and the country where the corporation is chartered 
and conducting its business. In legal contemplation, the subjects 
of two hostile countries are enemies, and so long as the war lasts, 
they are unable to enter into any binding contracts with one 
another. Consequently, it is clear that during the continuance of 
the war, an agreement by a German to become a member of an 

4 In James Clark Distilling Co. v. Western Maryland Ry. Co., 219 Fed. 
333 (1914), a statute of West Virginia prohibited the sale of intoxicants 
within the state and declared that as to liquor shipped into the state, the 
sale should be deemed to be made at the place of delivery. The District 
Court held that the state could not forbid the sale of liquors in another 
state nor say that what by the general law was a completed sale in Mary- 
land was a sale in West Virginia. The court construed the statute as being 
intended merely to make certain the county in which offenders were to be 
prosecuted. But in considering the same statute the Circuit Court of Appeals 
later held that the legislature had power to provide that the place of de- 
livery should be the place of sale, which under the circumstances was tanta- 
mount to a prohibition against receipt and delivery. State of West Virginia 
v. Adams Express Co., sipra, note 7. In Hamm Brewing Co. v. Chicago, 
etc., Ry. Co., 215 Fed. 672 (I913), a statute of Iowa prohibited the trans- 
portation by any common carrier of liquors unless the consignee had a per- 
mit. It was held that the carrier was not justified in refusing a shipment 
consigned to one who had no permit. It was pointed out that the Webb- 
Kenyon Act prohibits the transportation only when it was intended to be 
received, used, etc., in violation of the law, and does not prohibit transpor- 
tation in violation of the law. 

'Reg. v. Arnauld, I6 L. J. Q. B. 50 (Eng. 1847). 
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English company, or of an Englishman to become an actieninhaber 
of a German gesellschaft, cannot be enforced.2 

The effect of war upon the status of an alien enemy, holding 
stock in a corporation before the outbreak of hostilities, was, 
until very recently, never judicially decided in this country or 
Great Britain.8 Moreover, fundamentally different conclusions are 
reached by the few writers on international law who discuss the 
situation.4 

Some authorities declare that an alien enemy shareholder for- 
feits his membership as soon as the war breaks out, that he is 
entitled to be paid the value of his shares estimated as of the 
time of the commencement of the war, and that this claim is col- 
lectable upon the termination of hostilities. A French writer as- 
serts that the rule prohibiting intercourse applies equally "aux 
associations commerciales formees entre les sujets des deux nations 
avant ou apres la declaration de guerre."5 The leading exponent 
of this point of view today, Dr. T. Baty,6 applies the doctrine of 
non-intercourse with utmost rigor. The rights of shareholders in a 
corporation are contractual. The contracts upon which they are 
based are executory, contemplating a continuing liability on the 
shareholders for calls on shares, a continuing obligation on the 

'See note in 64 UNIV. OF PENNA. L. REV. 8I for a survey of the rules 
as to trading with the enemy. 

'The case of Ex Parte Boussmaker, 13 Ves. 7' (Eng. I8o6) has been 
considered to have decided that the rights and liabilities of an alien enemy 
shareholder would be suspended during the war, and that such a person 
does not ipso facto cease to be a member of the company. Lindley: "Law of 
Companies," vol. I, p. 53 (Ed. I9o2). It is submitted that this case does 
not go to that extent, but only decides that an alien's right to recover a divi- 
dend in bankruptcy revives on the restoration of peace, the liability having 
arisen out of a contract entered into before the outbreak of the war. The 
case of Continental Tyre and Rubber Company v. Daimler Company, I K. 
B. 893 (Eng. I915) has a remote bearing, if any, upon the problem. It was 
there decided that a company formed under English laws and doing busi- 
ness in England could recover a debt due the company notwithstanding the 
fact that its directors and shareholders were alien enemies, on the ground 
that the entity alone could be regarded and that in no circumstances could 
the debt be treated as a debt to the individual shareholders. 

' It should be noted at the outset that whether a person is to be regarded 
as an alien enemy depends not upon his nationality, but rather upon whether 
he is voluntarily resident in the land of the enemy. See Albrecht v. Suss- 
man, 2 Ves. & B. 323 (Eng. 1813); Wells v. Williams, I Salk. 46 (Eng. I697). 
A doubtful question arises as to the enemy character of a corporation hold- 
ing stock in another corporation, the difficulty lying in the question as to 
whether the corporation has but one "residence". or whether it may be re- 
garded as "resident" wherever it has any place of business. See Lindley: 
Companies, vol. I, p. 54; Jones v. Scottish Accident Ins. Co., 17 Q. B. D. 
42I (Eng. I886). The enemy character of a company will not be determined 
by ascertaining whether the majority of its shareholders are enemies. See 
Jarson v. Dreifontein Mines, Ltd., A. C. 484 (Eng. I902). 

"C. Calvo: "Le Droit International" (Paris, I888-I896), ? I930. 
'T. Baty: "International Law in South Africa" (London, I9oo), p. 94. 

NOTES 389 



390 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

corporation to pay periodical dividends, and a continuing right 
in the shareholders to help manage the business of the corporation. 
The war, consequently, should abrogate and dissolve absolutely the 
relationship of the shareholders with the corporation. 

The advocates of this theory hold that the effect of war upon 
the shareholder's status should be treated as analogous, to a cer- 
tain extent, to the case of partnerships. It is well settled that com- 
mercial partnerships between the subjects of opposing belligerents 
are ipso facto dissolved by the declaration of war.7 This rule is 
based upon the fact that the power of mutual control of the part- 
ners is gone, and that one should not derive any profit out of his 
partner's trade in an enemy's country. Furthermore, since it is 
difficult for the partners to continue the business, when the war 
is ended, at the point where it was abandoned, it is held that the 
partnership is dissolved, and not merely suspended. Dr. Baty 
suggests that while the corporation should continue to exist, the 
enemy shareholders should be dropped from membership. 

A contrary view is taken by other modern writers, notably 
by Mr. Norman Bentwitch,8 who points out that the essential dif- 
ferences between corporations and partnerships require that the 
effect of war be different in the two cases. Shareholders, as dis- 
tinguished from partners, are limitedly liable, they have no sub- 
stantial power of control over the corporation, and they consti- 
tute, theoretically, a distinct legal entity. It is hardly likely, this 
author thinks, that it would be detrimental to national security to 
allow an enemy shareholder to retain his rights and liabilities 
during the war. "The structure of modern commerce," he says, 
"and the vast number of companies which comprise shareholders 
of all nations, demand that the old thumb-rule about the abroga- 
tion of executory contracts, which was never meant to apply to 
these new circumstances, should not arbitrarily and unreasonably 
be extended to them."9 The only necessary measure, therefore, 
is to suspend merely the payment of dividends until the resumption 
of peace, allowing interest to accrue until that time, and it is 
inadvisable to interfere with the slight control that an enemy 
shareholder may have in a corporation. 

The single case that flatly decides what the rights of a Ger- 

'Griswold v. Waddington, I5 Johns. 57 (N. Y. I818), I6 Johns. 438 (N. 
Y. 1819); Esposito v. Bowden, 7 E. & B. 785 (Eng. 1857); Planter's Bank v. 
St. John, I Woods 585 (U. S. i869). 

8Bentwitch: "War and Private Property," p. 58. See also R. A. Chad- 
wick: "Foreign Investments in Time of War," 20 L. Q. R. 167 (I904). 

9 Compare the language of Mr. Justice Gray in Kershaw v. Kelsey, Ioo 
Mass. 56i (I868): "At this age of the world, when all the tendencies of 
the law of nations are to exempt individuals and private contracts from in- 
jury or restraint in consequence of war between their governments, we are 
not disposed to declare such contracts unlawful as have not been heretofore 
adjudged to be inconsistent with a state of war." 



man shareholder in an English company during the war are has 
just been decided. In Robson v. Premier Oil and Pipe Line Com- 
pany, Ltd.,10 Lord Justice Pickford, who delivered the opinion 
for the Court of Appeals, holding that German shareholders have 
not the right to vote for directors of an English company, nor to 
exercise such a right by proxy. The court adopted the view of 
Professor Westlake," who takes a middle-ground, holding that 
the shareholder continues to be a member of the company, but his 
rights and liabilities are suspended during the continuance of hos- 
tilities. This is essentially a compromise. 

It is difficult to see how the exercise of the voting power by 
the shareholders in an English trading company may be detrimental 
to the interests of Great Britain or to the advantage of her ene- 
mies. While patriotism may be confined within the borders of 
one's native land, modern business does not know such narrow 
limitations. The network of commercial relations has become 
world-wide, and it is necessary, in order to maintain stability of 
credit, to afford foreign investors in time of peace such security 
as will encourage them to supply capital for extensive business 
enterprises. It would seem advisable, therefore, to refrain from 
interfering with international trade relationships, unless absolutely 
essential to safeguard the interests of the nation. 

L. E. L. 

LIBEL-PRIVILEGED COM M UNICATIONS-GRAND JURORS-The 
foundation for the immunity of privileged communications in slan- 
der and libel is public policy. Sometimes it is so much to the 
public interest that one should be able to speak one's mind freely, 
without fear of the consequences, that the law will excuse even 
intentionally and wilfully false and harmful statements concern- 
ing another. At other times, the interest of the public at large 
does not demand so sweeping an immunity, but requires merely 
that one be absolved from responsibility only so long as his state- 
ments are made in good faith, and without actual evil intent. In 
the former the immunity is absolute; in the latter it is qualified. 

An important form of privilege is that accorded to persons 
taking part in the administration of justice. The exact extent of 
the privilege may vary according to the person who claims it and 

'113 L. T. Rep. 523 (Eng. 1915). In Rex v. London County Council, 
113 L. T. Rep. 118 (I915), Lord Chief Justice Reading intimated that an 
alien enemy should not be allowed to vote by proxy on his shares in an 
English company. This opinion, which was merely obiter dictum, was put 
on the ground that the alien enemy did not have the capacity to give authority 
to a proxy in England. U Westlake: "International Law," Part II, p. 53. See also Phillipson: 
"Effect of War on Contracts," p. 102. 
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